Date: 18 February 2021
Dear Commissioner Reynders,

The undersigned 79 organisations across Africa, the Americas, Asia and Europe welcome the efforts made
thus far on the EU legislation on mandatory human rights and environmental due diligence. We are
confident that such legislation will promote holistic and sustainable corporate governance and ensure
corporate respect for the environment, human rights and internationally accepted norms and laws in Europe
and around the world.

We take this opportunity to call on you to ensure that the legislation: i. Guarantees corporate respect for
human rights and international humanitarian law (IHL) in conflict-affected areas; ii. Applies to all
companies in the EU, including financial institutions, their operations and relationships abroad;! iii. Ensures
the protection of indigenous peoples and the right to self-determination; iv. Adopts a gender-sensitive
approach; and, v. Is compatible with already-existing international norms and relevant developments
directed at enhancing corporate accountability, particularly those at the United Nations (UN).

In conflict-affected areas, corporate activities and relationships may have serious and adverse impacts on
human rights and the environment.’ In line with the EU’s IHL commitments and the EU guidelines on the
promotion of compliance with IHL, which encompass non-State actors,"" such as business enterprises, the
legislation must address corporate involvement in human rights violations and grave breaches of
international law, as well as their role in sustaining conflicts.

As such, the legislation should include concrete and explicit provisions noting the requirement for
business enterprises to respect IHL,V along with human rights standards, in their operations and
relationships in conflict-affected areas. The legislation should further require mandatory enhanced human
rights and environmental due diligence for businesses operating or planning to operate in conflict-
affected areas and include effective liability for harm. In this regard, we encourage you to consider
practical examples on enhanced human rights due diligence in such contexts listed by the UN Working
Group on Business and Human Rights.v

The legislation should reflect relevant precedents and initiatives on business and human rights and
corporate accountability at the UN, complemented by regional efforts such as at the EU level, which are
significant for regulated corporate conduct and respect for human rights, the environment and international
law. The UN has developed tools to address corporate involvement in grave violations in areas of conflict,
such as the UN database of businesses involved in illegal settlements in the occupied Palestinian territory;"
the Panel of Experts report to the UN Security Council regarding the illegal exploitation of natural resources
and other forms of wealth in the Democratic Republic of Congo;¥" and the UN Fact-Finding Mission’s
report on Myanmar exposing military business ties and calling for targeted sanctions and embargoes, "
which is complemented by the EU’s measures to protect human rights in its trade policy relevant to
Myanmar.* The ongoing negotiations on the legally binding instrument on business and human rights at
the UN provide an additional avenue to address impunity for corporate-related violations around the world,
including in conflict-affected areas.®

It is important that the legislation reaffirm the fundamental right to self-determination and permanent
sovereignty over natural resources in accordance with the Charter of the United Nations. The legislation
should ensure the protection of indigenous peoples and respect for relevant provisions of the UN



Declaration on the Rights of Indigenous Peoples (UNDRIP), namely to consult and cooperate with
indigenous peoples “to obtain their free and informed consent prior to the approval of any project affecting
their lands or territories and other resources” X This is explicitly confirmed by the European Parliament’s
2018 resolution which called on the EU to be guided by the principles of the UNDRIP in their business
and human rights approach, and guarantee accountability for corporate impact on indigenous rights.x
FPIC should be applicable to all affected communities in all land and natural resource-based investments
and projects.

As human rights and environmental risks and impacts are not gender-neutral, the legislation should
integrate a gender perspective. The legislation should require companies to conduct due diligence that is
gender-responsive, paying attention to multiple or aggravated forms of discrimination and identifying
overlapping vulnerabilities at all times.

Should the legislation fail to address the above mentioned, we fear that it might exacerbate the already-
existing accountability gap for corporate-related human rights and environmental abuses, especially
in conflict-affected and high-risk areas. It further risks undermining the collective right of communities
and peoples to self-determination and permanent sovereignty, access and control over their natural
wealth and resources; hindering their genuine independence and causing adverse impacts on social,
economic, cultural, civil and political rights.

Lastly, the legislation must ensure that those affected by corporate-related abuses outside the EU are
able to effectively utilize the appropriate grievance mechanisms to guarantee them access to remedy and
justice.

Sincerely,
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